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whether the French law, as disclosed in the plea, absolved the
defendant from all liability in any circumstances, or whether it
imposed upon him an undoubted though a joint liability. The
court unanimously took this distinction. Parke B,5 speaking for
the four judges, said:1

'If the defendant was not liable for the acts of that other by that law
which is to govern this case, he has a good defence to the action; and,
for the defendant, it is contended that the plea means to aver that, by
the law of France, he was not liable for those acts, but that a body estab-
lished by the French law, and analogous to an English corporation,
were the proprietors of the vessel and alone liable for the acts of the
master, who was their servant and not the servant of the individuals
composing that body. ... On the other hand the plaintiff contends that
the plea only means that in the French courts the mode of proceeding
would be to sue the defendant jointly with the other shareholders of the
company under the name of their association: and if this be the true
construction of the plea, we all concur in the opinion that the plea is
bad.'

It is submitted that the plea clearly alleged a denial of liability
by French law, but the judges of the Court of Exchequer were
equally divided on the question, Lord Abinger and Alderson B.
holding that French law merely required the defendant to be
sued jointly with his co-owners in the name of the company,
while Barons Parke and Gurney considered that according to
the plea the defendant incurred no responsibility whatsoever,
joint or several, for the acts of the master. This judicial differ-
ence of opinion upon the question of fact is of no great moment,
for the importance of the decision lies in the clearness with
which the general principle is stated.

It has consistently been held that the order in which property Priorities
in the possession of the court is distributable among creditors
must be governed by English law. The priority of creditors in
such a case is a procedural matter that is determinable by the
lex fori.z It forms no part of the transaction under which a
creditor has acquired his right. It is extrinsic, and comprises in
effect a privilege dependent upon the law of the country where
. the remedy is sought.3 Thus priorities of creditors claiming in

1  At p. 895.

2  Pardo v. Bingham (1888), L.R. 6 Eq. 485; E* Pfte Mettourn (i 870), L JL
6 Ch. 64; The Colorado, [1923] P. 1025 dirt, priority of assignees of a chose in
action, supra, p, 497.

3  Harrison v. Sterry (1809), 5 Cranch. 289, 298,^ Marshall CJ.; approved
in The Colorado, supra, at p. 107,